INTRODUCTION
Courts and commentators often label federal discrimination statutes as torts. 1 Since the late 1980s, the courts increasingly applied tort concepts to these statutes. 2 This Article details a radical shift in the prominence and importance of tort law within discrimination jurisprudence. It then explores how the Supreme Court's modern statutory analysis misunderstands both tort law and discrimination law.
The Supreme Court's use of tort common law in discrimination cases has become more robust and automatic over time. In the late 1980s, the Court noted that "common-law principles may not be transferable in all their particulars to Title VII."
3 By 2011, the Court declared: "[W]e start from the premise that when Congress creates a federal tort it adopts the background of general tort law." 4 It then automatically applied proximate cause to an employment statute. 5 The Supreme Court now claims that discrimination statutes' status as torts conveys specific textual statutory meaning. 6 The reflexive use of tort law in employment discrimination cases is problematic for many reasons. When applying tort law to discrimination claims, the Court fails to consider the important fact that Congress fundamentally altered the common law employment relationship when it made it illegal for employers to discriminate based on protected traits. The Court counterintuitively assumes that even though the discrimination statutes change the common law-the at-will employment relationshipCongress meant to retain common law meanings for statutory words. This argument is facially problematic, especially because the Supreme Court did not interpret the Age Discrimination in Employment Act of 1967 (ADEA) The tort label is also difficult to mesh with textualist statutory interpretation. The discrimination statutes are not structured like torts and do not rely primarily on tort terms of art. When plaintiffs prove discrimination claims, they are not proving elements that mimic any traditional common law tort. Another conceptual error occurs when the Court borrows indiscriminately from across tort regimes without recognizing that various pockets of tort obligations reflect different doctrinal choices that may not transfer well to other pockets of obligation. For example, the Supreme Court repeatedly applies negligence concepts to discrimination claims, even though it also claims that disparate treatment claims require proof of intent. 8 The tort label also overestimates the work that tort law can adequately perform in statutory interpretation. Tort law generally does not have independent descriptive power. It does not cohere around a narrow enough set of theoretical or doctrinal concepts to provide an answer to many statutory questions. The Supreme Court often ignores the possibilities provided by tort law and explains tort law as being more fixed, narrow, and normatively uncontested than it actually is.
When the Court describes tort law, it has already made important choices about which portions of tort law to integrate into discrimination law, and these choices involve narrow conceptions of causation and harm. Using this narrow tort frame leads to discrimination law that is primarily concerned with individual remedies, rather than a broader response to societal discrimination. The move to tort law is thus part of a broader story about the privatization of discrimination law that can be seen in the greater acceptance of private arbitration 9 and the move away from systemic discrimination claims. 10 Prioritizing a narrow view of tort law removes textually supportable options from statutory analysis without meaningful discussion about why the courts narrowed the potential statutory landscape. The courts never consider whether their narrow notions of tort causation and harm are reflected in the discrimination statutes' text, intent, or purpose. The primary aim of this Article is to urge courts to respect the complexity of the judgments at issue by resisting the simple, but also simplistic, allure of the reflexive use of tort law. While these errors are problematic when tort 10. Wal-Mart Stores, Inc. v. Dukes, 131 S. Ct. 2541, 2552, 2561 (2011) (holding that each plaintiff had to establish that she was discriminated against in the same way).
law is used as persuasive authority, they become even more problematic when tort law is given a high priority in discrimination analysis. This is not to argue that tort law has no place in statutory construction. It provides a language for discussing competing concerns and encapsulates a wealth of prior thinking about difficult issues. Theoretical and doctrinal debates in tort law are important because they help to elucidate which values should be prioritized and why. But calling a statute a tort does not automatically ground it in a specific theoretical construct or even a narrow range of constructs and thus the explanatory power of the organizational label is weak.
This Article demonstrates the dangers of the tort label, using the lens of two core discrimination statutes: Title VII and the ADEA.
11 However, the discussion has broader implications. Courts have applied the tort label to a variety of statutes and in a wide array of contexts.
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This Article proceeds as follows. Part I discusses the move to tortify federal discrimination law. Parts II, III, and IV highlight serious problems with the way the courts understand, use, and apply tort law in the discrimination context. Part V discusses the stakes of the tort label, including its tendency to lead to unsatisfactory reasoning that is not supported by congressional intent or by the statutes' text, history, or structure.
I. THE TORTIFICATION OF EMPLOYMENT DISCRIMINATION
Courts, the Equal Employment Opportunity Commission (EEOC), and legal scholars often describe the core federal antidiscrimination statutes as torts. 13 Over the past several decades, courts have increasingly used tort A. The Pre-Tort Years: 1964 -1988 Title VII, which is considered to be the cornerstone federal discrimination statute, provides:
It shall be an unlawful employment practice for an employer-
(1) to fail or refuse to hire or to discharge any individual, or otherwise to discriminate against any individual with respect to his compensation, terms, conditions, or privileges of employment, because of such individual's race, color, religion, sex, or national origin; or (2) to limit, segregate, or classify his employees or applicants for employment in any way which would deprive or tend to deprive any individual of employment opportunities or otherwise adversely affect his status as an employee, because of such individual's race, color, religion, sex, or national origin. 14 Although not identical, the ADEA has similarly broad operative language. 15 The language of both of these statutes is inexact, and Congress did not specifically define key concepts such as "otherwise to discriminate" or "because of." 16 Early Supreme Court decisions interpreting these statutes did not explicitly invoke tort law to define key concepts, such as causation, intent, or harm. (i) [the plaintiff] belongs to a racial minority; (ii) that he applied and was qualified for a job for which the employer was seeking applicants; (iii) that, despite his qualifications, he was rejected; and (iv) that, after his rejection, the position remained open and the employer continued to seek applicants from persons of complainant's qualifications. 24 If the plaintiff establishes the prima facie case, a rebuttable presumption of discrimination arises. 25 The burden of production then shifts to the employer to articulate a legitimate, nondiscriminatory reason for rejecting the employee. 26 If the defendant meets this requirement, the plaintiff can still prevail by demonstrating that the defendant's reason for the rejection was simply pretext. 27 This three-part test does not invoke specific tort principles and does not mimic any particular tort.
During this time, the Court also determined the contours of pattern or practice claims and religious accommodation claims without relying on tort doctrine. 28 The strongest use of tort ideas during this time period occurred in the remedies context. 29 In Supreme Court described Title VII as requiring a "make whole" remedy.
31
However, this analysis was not based solely on tort law, as the Court also invoked contract principles. 32 It also noted that Title VII's back pay remedy derived from the National Labor Relations Act (NLRA). 33 In another case, in a nonemployment civil rights context, a plurality rejected the idea that "a civil rights action for damages constitutes nothing more than a private tort suit benefiting only the individual plaintiffs whose rights were violated." 34 Toward the end of this era, the Court also suggested that it would be appropriate to apply common law principles of agency to sexual harassment claims, but declined to definitively rule on this issue. 35 Importantly, the Court noted that "such common-law principles may not be transferable in all their particulars to Title VII."
36
Until 1989, the Supreme Court did not rely heavily on tort analysis or common law analysis in discrimination cases brought under Title VII or the ADEA. 37 Rather, the initial contours of pattern and practice, disparate 31. Id. at 418-19 (internal quotation marks omitted). The Court further reasoned:
If backpay were awardable only upon a showing of bad faith, the remedy would become a punishment for moral turpitude, rather than a compensation for workers' injuries. This would read the "make whole" purpose right out of Title VII, for a worker's injury is no less real simply because his employer did not inflict it in "bad faith." 273, 282 n.10 (1976) , the Court indicated that a plaintiff could prevail if she established "but for" cause. In a later case, the plurality noted that this did not describe the minimal causal standard that a plaintiff is required to meet. Price Waterhouse v. Hopkins, 490 U.S. 228, 240 n.6 (1989) (discussing that the plaintiff does have to show a "but for" cause, but if the plaintiff is able to, she will prevail). treatment, sexual harassment, 38 and disparate impact occurred without heavy reliance on tort law.
Id

B. The Middle Years: 1989-2008
The Supreme Court's decision in Price Waterhouse v. Hopkins 40 is a watershed case in the intersection of tort and discrimination law. After this case, the Supreme Court began to use tort law more often in discrimination cases. However, during this period the use of tort law was not usually automatic, and when the Court invoked tort law, it balanced the use of tort law principles with the needs of the discrimination statutes.
In Price Waterhouse, the Supreme Court considered whether a plaintiff could prevail on a Title VII claim if she could show that both legitimate and discriminatory reasons played a role in the employer's refusal to promote her. 41 In a concurring opinion, Justice Sandra Day O'Connor proclaimed that Title VII is a "statutory employment 'tort. '" 42 Justice O'Connor's use of the tort label is problematic in several respects. Justice O'Connor cited no authority for this statement. 43 She does not provide a historical, theoretical, or doctrinal account of the relationship between common law torts and Title VII. 44 Her description of tort law is narrow to the extent that she characterized the words "because of" to mean "but for" cause. 45 Justice O'Connor described tort causation as requiring "but for" cause, but did not note that the common law also provides other factual cause standards.
46
At the same time, her concurrence did not reflect the rigid formality that would occur in later cases. While Justice O'Connor believed that causation meant "but for" cause, she disaggregated this question from the question of 38 48 Her analysis drew on the foundation of prior Title VII and constitutional cases but did not describe how the common law of torts intersects with these statutory and constitutional sources. 49 She also recognized that given the specific ways employment decisions are made, requiring a plaintiff to prove that a protected trait was a definitive reason for an employment outcome may be "tantamount to declaring Title VII inapplicable to such decisions." 50 The other Justices' responses to Justice O'Connor's claim that Title VII is a tort demonstrated the weak power of the tort label in 1989. A plurality of four Justices described the statutory problem before it, not through the lens of tort law, but rather as a broader question about the nature of causation. 51 The issue was not about what tort law required, but about what kind of conduct violates Title VII. The plurality recognized that this question required the Court to consider how Title VII balanced the interests of employees and employers. 52 It rejected the idea that causation meant that the plaintiff is required to establish "but for" cause. 53 The plurality reasoned that "[t]o construe the words 'because of' as colloquial shorthand for 'but-for causation,' . . . is to misunderstand them." 54 Justice Byron White's concurrence also rejected the automatic use of tort law to resolve the case, and instead relied on First Amendment case law. 55 The dissent in Price Waterhouse is also relevant to the development of the tort label. Justice Anthony Kennedy, joined by Chief Justice William Rehnquist and Justice Antonin Scalia, reasoned that to impose a standard less than "but for" cause is to "impose liability without causation."
56 This statement about tort law is simply incorrect and foreshadowed later misunderstanding of tort law. The dissent also tried to characterize prior Title VII cases as relying on tort law, even though the cases themselves did not specifically draw on tort law. 58 Importantly, the 1991 amendments do not mimic tort common law. Congress inserted language in Title VII to clarify that a plaintiff may prevail under Title VII if she establishes that a protected trait was a "motivating factor" for a decision, and the employer may establish a defense only if it shows it would have made the same decision absent a protected trait. 59 Congress also amended Title VII's disparate impact provisions, and these amendments also do not mimic tort law.
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Price Waterhouse foreshadowed the importance of tort law in the employment discrimination context, but the immediate period after Price Waterhouse did not witness the extensive use of tort principles. 61 During this time period, the Supreme Court decided many important cases without relying on tort law. In recognizing disparate impact under the ADEA, the Court relied on Title VII case law, the text of the ADEA, and EEOC regulations. 62 The Court clarified the causal standard required for Title VII and ADEA disparate impact cases without using tort law. 63 The Court discussed causal connections in the ADEA by stating that age had to play a "determinative" role in the outcome of the case. 64 Even when the Court held that an adverse action in a retaliation context had to be something that would dissuade a reasonable person from complaining, it did not invoke tort law for the reasonable person standard. 65 Outside of Price Waterhouse, the most robust use of the common law during this period came in cases that dealt with agency principles and statutory coverage. 75 In Clackamas Gastroenterology Associates v. Wells, the Court noted that when a statute uses a word with a settled meaning at common law, then the Court would use the common law to fill any gaps in meaning. 76 The Court then referred to common law master-servant law to help resolve the case, even though the type of entity at issue in the case, the professional corporation, did not exist at the common law. 77 Clackamas is typical of the cases during this period as its holding does not adopt the common law wholesale. Rather, the Court used the common law to justify applying a test created by the EEOC, a test that does not mimic the common law in all respects. 81 However, neither opinion discussed why the Court applied tort law agency principles to discrimination claims, other than noting that Title VII uses the term "agent."
82 Further, these cases balance agency considerations with what the Court claimed are limits imposed by Title VII. 83 As discussed in more detail later, the Court created a new law of agency for Title VII harassment cases that does not mimic agency law applied in tort cases. 76. Clackamas, 538 U.S. 440, 447 (2003) . In Kolstad v. American Dental Ass'n, the Court used the common law of remedies and agency and cited the restatements of torts and agency relating to punitive damages and vicarious liability, respectively. 527 U.S. 526, 537-38, 542-44 (1999). The Court also created a hybrid legal doctrine that does not rely purely on tort or agency law. Faragher and Ellerth made several references to tort law. Faragher held that an employer will be liable for coworker harassment if the employer is negligent in allowing the conduct to occur. 85 It indicated that one objective of Title VII is to make an individual whole. 86 In Ellerth, the Court discussed workplace tortfeasors and the concept of avoidable consequences. 87 Despite the references to tort law, the doctrine created in Faragher and Ellerth is not tort law. Rather, it is a hybrid of agency law, tort law, prior case law in discrimination cases, and Title VII remedies principles.
C. The Modern Cases: 2009 to Present
Three opinions during this time period show a change in the way that tort law is invoked in discrimination cases: Gross v. FBL Financial Services, 88 Staub v. Proctor Hospital, 89 and University of Texas Southwestern Medical Center v. Nassar. 90 In these three cases, the use of tort law commands a majority of the Court. The use of tort law is also tied to textual claims, where certain words or concepts in discrimination law are directly interpreted through the lens of tort law.
In Gross, the Court held that the ADEA required a showing of "but for" cause. 91 In so holding, the Court rejected the idea that the ADEA should use the same causal standard as Title VII. After rejecting the Title VII causal standard, the Justices were faced with a choice. What should the ADEA's causal standard be? For the majority opinion, the answer was simple. The words "because of" mean "but for" cause. 92 In support of this proposition, Justice Thomas cited two cases outside the employment discrimination context as well as a torts treatise. 93 suggested a different conclusion. 95 Importantly, the opinion ignored that tort common law provides more than one factual cause standard.
The Gross decision is also notably different than O'Connor's concurrence in Price Waterhouse. It is strongly textual and purports to rely on the plain meaning of the words "because of." 96 The opinion did not grapple with whether the "but for" standard furthers the goals of the ADEA. 97 The opinion also stated that the plaintiff bears the burden of proving "but for" cause because this is the typical way burdens are allocated in litigation. 98 If Congress wanted to upset this typical allocation, it is required to explicitly do so. 99 This statement is strange given that Price Waterhouse allocated burdens differently without an express statutory provision and that tort law also allows for burdens to be allocated differently in some scenarios.
The 97. Justice Breyer's dissent argued that "but for" cause is problematic in cases involving motives rather than physical forces. Id. at 2358-59 (Breyer, J., dissenting). He also recognized that the defendant is in the better position to understand why an employment decision is made. Staub decision, the Supreme Court emphasized the similarities between USERRA and Title VII.
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The Staub case has been particularly effective at connecting tort law and employment law. In 2011, the EEOC issued regulations about how disparate impact claims would proceed under the ADEA. The EEOC cited Staub as a basis for importing tort principles into this analysis. 105 The EEOC cryptically noted that it was not adopting tort law wholesale, but using it for guidance. 106 It then cited the Restatement (Second) of Torts for the propositions that greater care should be exercised if greater harm exists 107 and "whether an employer knew or reasonably should have known of measures that would reduce harm informs the reasonableness of the employer's choices."
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The Nassar case continued this trend. In that case, the Court determined whether a plaintiff proceeding on a Title VII retaliation claim is required to establish "but for" cause. 109 As with Gross, the opinion partially relied on the complex relationship between past Supreme Court precedents and the 1991 amendments to Title VII. 110 However, this does not detract from the importance of the role of torts in this case. Once the Court decides not to follow Price Waterhouse and the 1991 amendments to Title VII, it must make a choice regarding what the causation standard should be. The choice the Court makes-"but for" cause-is largely driven by the majority opinion's narrow view of tort law and by Gross, which also relied on tort law.
111
Nassar invoked tort law from the beginning of the opinion, defining the case as one involving causation and then noting that causation inquiries most commonly arise in tort cases. 112 The majority engaged in a lengthy discussion of causation's role in tort law, with numerous citations to the 104 Restatement and a torts treatise.
113
The Court indicated that "textbook tort law" requires "but for" cause.
114
As discussed throughout this Article, this is a woefully inaccurate account of tort law, which allows for substantial cause as an option in multiple sufficient cause cases. The Court noted the possibility of multiple sufficient causes, indicated that these cases are rare in tort law, and then failed to explain why retaliation claims would always require "but for" cause.
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The Court's use of the Restatement to justify the "but for" standard is especially problematic. Unlike Gross, the Nassar decision did try to grapple with some policy implications of the choice of causal standards. The Court chose "but for" cause because it claimed that lessening the standard would lead to frivolous claims. 120 The "but for" standard is being invoked for reasons of judicial administration and to purposefully tilt the law in a particular direction.
Together Staub, Gross, and Nassar represent a shift in the way the Supreme Court uses tort law. A reliable majority of Justices are comfortable using tort law without much additional argument about why tort law is appropriate. Tort law is no longer just persuasive authority that serves as one source of potential meaning in discrimination cases. Rather, the Justices can use tort law to find a specific meaning to particular statutory words or ideas. This Article does not argue that this shift happens in all cases, but rather that the trend is toward a more automatic and robust use of tort law. 121 Further, this move to tort law is also occurring at the same time the Supreme Court is eschewing modes of pragmatic reasoning in favor of textual arguments. 122 Thus, the story of the tort label is entwined with the rise of textualism.
Although this Article focuses on the way the Supreme Court has used tort law, the lower courts also label discrimination statutes as torts 123 and apply common law tort reasoning to them. 124 Scholars and the EEOC also refer to the statutes as torts and use common law reasoning. 125 Courts have repeatedly claimed that employment discrimination statutes are torts explicitly, in dicta, or implicitly by referring to common law tort concepts. 126 126. Curtis v. Loether, 415 U.S. 189, 196 n.10 (1974) ("An action to redress racial discrimination may also be likened to an action for defamation or intentional infliction of mental distress. Indeed, the contours of the latter tort are still developing, and it has been suggested that 'under the logic of the common law development of a law of insult and indignity, racial discrimination might be treated as a dignitary tort. ' 
II. THE AT-WILL EXCEPTION AND PRECEDENT PROBLEMS
The prior Part shows how modern Supreme Court cases use tort law in discrimination cases. The following sections detail serious mistakes in this statutory analysis. This Part discusses how the Supreme Court fails to consider that the discrimination statutes' status as an exception to at-will employment affects the use of tort common law. The Supreme Court also does not grapple with the fact that the first decades of statutory analysis did not occur through the lens of tort law.
Let's assume that a court wants to discover the meaning of the term "because of" under a discrimination statute. Even if the court characterizes the statute as a tort, the automatic use of tort law would never be appropriate. This is because federal discrimination law created a large exception to prior common law norms about the employment relationship.
At common law, the employment relationship is defined by the concept of at-will employment. Absent a contract or contrary law, at-will employment allows an employer to hire, fire, or change the conditions of employment for any reason or no reason. 128 Many states have developed their own exceptions to at-will employment. 129 In most states, without the existence of federal employment discrimination laws or a corollary state statute, the common law would allow the employer to terminate an individual based on a protected trait, such as sex or race. 130 The employment discrimination statutes created large exceptions to common law notions of at-will employment. 131 Any analysis that purports to integrate common law principles with the discrimination statutes must recognize and account for this foundational aspect of the discrimination statutes. This central aspect of discrimination law weighs strongly against the use of the common law as the automatic and primary source of statutory meaning.
When courts are faced with a question about the meaning of a particular word or concept in a discrimination statute, before applying tort common law, the court must first consider whether Congress's rejection of portions of the common law affects the intersection of tort law and discrimination law. Failure to do this represents a gross misunderstanding about the intersection of federal discrimination law and the common law. absolutely clear that the discrimination statutes do not call for a wholesale use of the common law because to do so would eradicate the statutes' main protections. This key fact creates difficult interpretive questions if one assumes tort common law should apply to discrimination statutes. If Congress meant to alter the common law relationship in a significant way, did it also mean to fully retain common law meanings for core statutory words? If so, which words and concepts retained their common law meanings and how are these meanings changed by the limits Congress imposed on employers' ability to make decisions based on protected traits?
Staub, Gross, and Nassar all fail to make this key inquiry. In Staub, the Court failed to ask whether Congress's creation of an antidiscrimination exception to the common law altered whether the Court should apply proximate cause to the statute at all, or created a different version of proximate cause that is not coterminous with the common law. 132 It also failed to consider whether common law ideas of intent are appropriate in the discrimination context. 133 In Gross and Nassar, the Court failed to consider whether the factual cause inquiry should be different in discrimination cases because the ADEA and Title VII reject portions of the common law. 134 Indeed, there are certain pockets of antidiscrimination obligation that are so contrary to tort law that it is difficult to imagine how using tort law would be doctrinally or theoretically satisfying. Consider, for example, religious or disability accommodation. It is difficult to conceive how tort principles developed in the context of strict liability, negligence, or intentional torts could be applied wholesale to these claims. Both religious and disability accommodation cases require affirmative conduct by the employer that is unlike duties tort law imposes on employers. In the disability context, employers are required to engage in an interactive process to assist the employee in developing a work environment that reasonably accommodates the employee's disability. These claims are so different from tort law that their very existence undermines the argument that the discrimination statutes are torts.
Another interpretive issue arises from the fact that the Supreme Court did not typically invoke tort law in early discrimination cases. The disparate impact theory and its elements are not derived from tort law. formulations of cause and imposed a two-tiered analysis. 136 Any later attempts to imbue the discrimination statutes with a torts sensibility must contend with foundational opinions not grounded in tort doctrine or theory. Recent attempts to force discrimination statutes into a torts mold are awkward because they ignore that the foundational cases in discrimination law are not based in tort law.
III. INTERPRETIVE DILEMMAS
Let's assume that courts could overcome the difficulties discussed in the prior section and find that certain statutory terms or concepts are not affected by discrimination statutes' relationship with the common law or prior precedent. Even then, it is still hard to equate discrimination terms and concepts with common law analogs. Discrimination statutes' text and architecture do not mimic common law torts, and discrimination concepts do not map onto tort concepts well. The Court also has failed to recognize the relational nature of tort concepts-that the meaning of words are not static, but rather depend on the surrounding elements of the tort.
A. The Language and Structure Problem
Neither the language nor the structure of discrimination statutes mimics tort law. The discrimination statutes do not use tort terms of art. The main operative provisions of Title VII and the ADEA do not use the words intent, factual cause, proximate cause, or damages, which are key words used in tort causes of action. Congress has used these terms of art in other statutes and thus knows how to specifically invoke tort principles when it wants to do so.
137
Even the words "because of" are, at best, an ambiguous reference to tort law. Tort causes of action typically do not define causation inquiries using the term "because of."
138 Thus, when Congress used the words "because of," it is textually possible that Congress did not intend a common law meaning.
The discrimination statutes are not structured like the elements of traditional torts. Tort law has developed a preference for a small set of central elements that define each cause of action. Take, for example, the traditional articulation of the elements of negligence as a breach of a duty that causes damages. 139 The original operative language of Title VII is divided into two core provisions, which are facially more complex than the elements of tort claims. 140 As discussed in more detail below, Title VII is further complicated by the 1991 amendments to the statute, in which Congress added additional language regarding disparate impact claims and further defined the causal inquiry.
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There are numerous instances where Congress could have easily chosen language to mimic traditional tort law, but did not. In 1991, when Congress amended Title VII to make it clear that plaintiffs were not initially required to establish "but for" causation, Congress chose to define the plaintiff's burden as establishing that the plaintiff's protected trait played a "motivating factor" in the employment decision.
142 This motivating factor language is different than the substantial factor language used at the common law. 143 The affirmative defense that Congress approved for motivating factor cases is a limited affirmative defense for damages, rather than liability.
144 When Congress defined compensatory damages under Title VII, it provided a narrower definition of these damages than that imposed by common law. 145 The damages provision for the ADEA, which is modeled from the Fair Labor Standards Act, 146 provides only limited remedies and not the full panoply of damages that would be available at common law. 147 Likewise, the defenses available for discrimination cases do not mimic the common law. Congress provided instances where the employer would be excused from liability, even when conduct might otherwise appear to be discriminatory. For example, an employer may escape liability under Title VII if a protected trait is a bona fide occupational qualification (BFOQ).
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An employer may implement bona fide seniority systems. 149 Under the ADEA, an employer may make age-based employment decisions for certain executives and policymakers.
150 Given these provisions, it is odd to assume that provisions in the discrimination statutes are coterminous with tort law. The substantial number of statutory provisions that do not mimic tort common law raises another challenge to textual tort analysis. The Supreme Court does not consider how these non-tort provisions affect the claim that some words nonetheless retain a tort meaning.
B. The Mapping Problem
For purposes of this section, assume that the tort universe consists of three kinds of torts-intentional, negligence, and strict liability-that these torts are defined by their core elements, that these torts remain unchanged by statutory torts, and that these torts are concerned with limited types of harm. For lack of a better terminology, this section refers to such a view of tort law as a traditional view. Even if we artificially limit tort law to these contours, it still proves unsatisfactory in answering discrimination questions. Discrimination law's analytical frameworks do not have direct analogs in tort law. The Supreme Court has described different frameworks for analyzing discrimination cases, which the courts divide into two broad categories: disparate treatment and disparate impact.
151 Disparate treatment cases are further subdivided into individual disparate treatment, harassment, and pattern or practice cases.
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Within the individual disparate treatment category, some courts further subdivide cases into direct evidence and circumstantial evidence cases.
153
The courts also often categorize individual disparate treatment cases as either single-motive or mixed-motive. 154 Cases that involve explicitly discriminatory policies or conduct are called direct evidence cases and are analyzed under a fairly simple formulation, requiring a plaintiff to establish that a decision was taken because of a protected trait. Plaintiffs who do not have direct evidence and who allege discrimination was the cause of their harm often proceed through the threepart McDonnell Douglas burden-shifting framework.
156 So-called Title VII mixed-motive cases, which involve claims where both legitimate and discriminatory reasons caused an action, are analyzed using the statutory language added in the 1991 amendments. 157 Harassment cases are analyzed under a multiple-part framework developed by the courts. 158 The plaintiff must prove the harassment was "sufficiently severe or pervasive to alter the conditions of [the victim's] employment and create an abusive working environment."
159 Pattern or practices cases usually involve claims by numerous individuals that the defendant had an actual policy of discrimination or that its conduct demonstrated that discrimination was the norm. 160 Outside of the intentional discrimination context, courts have recognized disparate impact claims. Disparate impact occurs when a specific employment practice creates a disproportionate impact on a protected group unless the defendant can prove an affirmative defense, which differs by statutory regime. Under Title VII, the defendant can prevail if it can demonstrate that the practice is job-related and consistent with business necessity. 161 Under the ADEA, the defendant can prevail if it demonstrates that the practice was based on a reasonable factor other than age (RFOA).
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To apply common law tort principles to discrimination law, it is necessary to determine whether discrimination law mimics a traditional tort pocket of obligation. This is because common law torts vary markedly in the interests they protect and their underlying goals. None of the traditionally recognized discrimination types maps well onto traditional torts. First, consider disparate treatment law. It could plausibly be argued that disparate treatment cases are like intentional torts because both require the establishment of intent. However, this comparison is only true in a general sense because it ignores two important factors: whether individual disparate treatment cases actually require a showing of intent and whether the intent required is similar to the type required in intentional tort cases.
Describing the intent necessary for traditional common law intentional torts is not an easy task. However, it is possible to rely on rudimentary descriptions of this intent to show the difficulty of importing the common law into employment discrimination cases. Common law intent is often described as being concerned with the subjective state of the actor, which is ascertained from the available evidence. The defendant is liable if he engaged in a volitional act that he knew or with a substantial certainty knew would cause interference with other people or property.
163 Some torts impose a higher intent requirement, essentially requiring something like mens rea. 164 Importantly, tort law offers numerous options regarding how intent can be defined.
Scholars disagree on whether disparate treatment cases require a showing of intent, both as a descriptive and a normative matter. 165 Even if it is possible to say that, as a descriptive matter, courts require plaintiffs to establish intent in disparate treatment cases, this intent standard is itself inconsistent. When some courts describe intent, they describe it as requiring animus, 166 which seems more akin to the higher mens rea-like requirement imposed for a few intentional torts. However, it appears that the courts have largely rejected an argument that the defendant could be liable for intentional discrimination if it knew with substantial certainty that its actions were causing differential treatment based on a protected trait.
167 Thus, the current concept of intent in employment discrimination cases fits uncomfortably within traditional tort descriptions of intent. It is at least possible to state that most intentional discrimination cases, at least descriptively, are not negligence cases. To date, the courts have not embraced arguments that plaintiffs may establish a discrimination claim via a negligence analysis. 168 Despite this, courts have used the tort label to apply negligence-based concepts to the discrimination statutes, failing to recognize that such concepts may not fit well if discrimination law is not perceived as a negligence regime. 169 Disparate impact shares traits with strict liability and negligence, depending on how the plaintiff would prevail in a given suit. 170 In some cases, a plaintiff may prevail by establishing a particular employment practice created a large disparity based on a protected trait, if the employer is not able to establish an affirmative defense to liability. 171 In Title VII cases, the defendant may prevail by showing that its practice was jobrelated and consistent with business necessity. 172 The defendant is liable whether or not it intended to create the disparity, and even if it took reasonable measures to try to prevent it. Thus, these cases share commonalities with strict liability. In Title VII cases, a plaintiff may also prevail by establishing that the employer could have adopted alternate practices that would not result in a disparity, but chose not to do so. 173 These cases sound more like negligence as the employer is being held liable for its failure to take reasonable care to prevent disparate results. 174 Even though disparate impact might share some traits with traditional torts, the analogy is still inapt. The substantive standard requires the plaintiff to identify the specific employment practice at issue and that 168 practice must be tied to a specific kind of outcome. 175 Further, courts require significant statistical proof regarding disparity based on a protected trait. 176 Even if disparate impact could be analogized to certain kinds of torts, it is not proven like a traditional tort. Further, disparate impact is imbued with court judgments about how discrimination happens and how employers should be liable for societal discrimination.
Discrimination claims are also an imperfect fit with traditional torts because of the kinds of harms that are protected at common law. Discrimination claims outside of the harassment context often do not involve physical injury. 177 Indeed, it is difficult to define the harms of discrimination in a singular way. The harms of discrimination are often economic in nature but also involve harms to personal dignity, equality norms, and group harms. As Professor Martha Chamallas has noted, "such claims often articulate a type of injury-disproportionately experienced by members of subordinated groups-that cannot be pinned down as psychological, economic, or physical in nature, or as either individual or group based." 178 The "multidimensional quality of the harm" in harassment cases "defies categorization under traditional headings" and makes it problematic to map traditional tort causes of action onto discrimination.
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Statutes also impose accommodation duties. 180 For example, an employer is required to accommodate certain religious beliefs and practices. 181 Under the ADA, employers also are required to accommodate employees with disabilities.
182 Accommodation law is perhaps the farthest from the common law given its affirmative obligations not only to avoid harm but also to alter environments and policies.
It is difficult to argue that specific words in the discrimination statutes have tort meaning when the ways plaintiffs prove discrimination claims and the ways employers defend these claims do not map well onto any tort cause of action. There is no way of proving discrimination claims that fully 175. 42 U.S.C. § 2000e-2(k)(1)(A)(i). Under Title VII, a plaintiff may allege that combined practices created a disparate impact if the plaintiff can show that the practices are not capable of separation. Id. § 2000e-2(k)(1)(B)(i).
176. Bridgeport Guardians, Inc. v. City of Bridgeport, 933 F.2d 1140, 1146 (2d Cir. 1991) (noting the rule that statistical evidence must reveal "a disparity so great that it cannot reasonably be attributed to chance").
177 mimics an intentional tort, a strict liability tort, or a negligence tort. Disparate impact claims and accommodation claims are so far outside the realm of traditional torts that their presence within the discrimination canon is a sharp rebuke to the claim that the discrimination statutes are common law torts. As one commentator noted in the criminal law context: Principles of legal reasoning and jurisprudential legitimacy counsel that the use of analogy and precedent in judicial decisions be grounded in reasoning that is by some measure a "fit" with the matter before the Court. This imperative, and the companion norm that some explanation be provided to justify reliance on indirectly applicable legal authority, is only enhanced when a court draws from outside the immediate doctrinal domain in which a case dwells.
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Simply put, the automatic application of tort law to the core substantive provisions of the discrimination statutes is not appropriate because discrimination claims share no direct analog to any traditional tort.
C. The Relational Aspect of Torts
References to general tort law or even references to specific pockets of tort obligation are unsatisfactory because they fail to recognize the relational nature of tort doctrine. Tort elements are relational in the sense that their meaning is not independent but depends on the goals of the underlying tort and the other elements of the tort claim.
The common law of torts is an evolving doctrine that responds to different policies and goals, depending on the underlying pocket of obligation. Core concepts such as duty and fault define how ancillary doctrines respond. And these ancillary doctrines are often specific to certain kinds of torts or to specific pockets of obligation. Given these differences, concepts that apply to one type of tort may not apply at all or in the same way as the concept would be applied to another type of tort. This is true even though courts may use the same words to describe the underlying concepts. Tort causes of action are "like a group of individuals sharing family resemblances, with remote cousins looking quite different than siblings." [C]ourts have been able to hold two faulty, independent hunters both liable in cases like Summers v. Tice, even though only one of their shots hit the victim and even though a showing of but for cause was supposedly a prerequisite for liability. They would not as readily have found two equally faulty independent rapists to be the fathers of an illegitimate child-even though the causal evidence as to the wrongdoing was precisely the same as in Summers v. Tice and even though the victim was equally innocent. Rightly or wrongly, the effects (and hence the function) of paternity actions are conceived to be very different from those of money damage claims for injuries. What is "cause" for one need not be "cause" for the other.
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Even when verbal formulations are similar, courts often apply different standards depending on the underlying conduct and motivations of the parties. 186 Further, over time, courts can cling to the same legal language but fundamentally reframe the underlying inquiry to change the overall outcome of cases.
187 Professor Suzanna Sherry describes how judges may change the underlying assumption on which doctrine is based without any facial recognition of underlying shifts in the law.
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Consider the question of whether to apply a particular causation standard to a statute. In the employment discrimination context, courts are considering what type of causation is imbedded in a statute by interpreting terms such as "because of." There are several tort standards for causation, and the importance of causation within tort law varies depending on the type of tort involved. 189 It is impossible to look at generic causal language Words in tort law have different meanings given the underlying legal claim and factual circumstances. "The real explanation has to be completed in every case from the policies and values underlying the recognition of the primary duty which is in question."
192 Courts applying the tort label often fail to see this key point.
For example, in Gross, the Court reasoned that the terms "because of" means "but for" causation. 193 However, the common law actually has a richer, more nuanced view of causation. While "but for" cause may be the dominant way of thinking about negligence causation, the substantial factor test can also be used, including in discrimination cases. 194 In other words, the common law adjusts the causal standard in circumstances where "but for" causation does not work. Further, the common law allows the burden of persuasion on causation to shift to the defendant in certain cases when there are policy or other reasons to make the shift. 195 Even in the narrow context of factual cause, the Supreme Court has numerous choices to make about which causal standard to impose and upon which party to impose it. Further, the causal inquiry is not of key importance in intentional tort cases, where proof of intent lessens the need for a focus on causation. 196 The Supreme Court should at least consider these possibilities in discrimination cases, where the employer has the best access to 190. David G. Owen, Foreword to PHILOSOPHICAL FOUNDATIONS OF TORT LAW, supra note 186, at 1, 18.
191. Often, concepts in tort law are also relational in the sense that they depend on the underlying relationship between the parties. John C.P. Goldberg & Benjamin C. Zipursky, The Restatement (Third) and the Place of Duty in Negligence Law, 54 VAND. L. REV. 657, 707 (2001). Take for example the duty owed to persons on land. The duty owed depends on whether the person is a trespasser, an invitee, or a child. See id. at 670 (providing examples of relational concepts). At times, the necessary relationship is stated in the primary rule, but at other times, a decision maker would need to understand the entire scope of a rule and its exceptions to understand relational concepts. Likewise, questions of when a party will be held liable for the actions of others highly depend on the relationship between the parties.
192. Peter Birks, The Concept of a Civil Wrong, in PHILOSOPHICAL FOUNDATIONS OF TORT LAW, supra note 186, at 31, 51. Further, tort law often changes, depending on other structures that support similar goals. The most common of these systems are systems of mandatory or optional insurance. Izhak Englard, The System Builders: A Critical Appraisal of Modern American Tort Theory, 9 J. LEGAL STUD. 27, 27-29 (1980 information about its decision-making, where multiple individuals often make decisions, and where it may be difficult for the plaintiff to tease apart varying motives for a particular act. Careful analysis also would require courts to examine whether Congress has already spoken to the underlying concerns in other ways. To date, courts have often failed to do this. Rather, when they apply the tort label, they look narrowly at a particular word used in the common law and import common law ideas, without considering whether the statute addresses those same concerns elsewhere. As discussed earlier, modern statutes are not typically constructed out of the same handful of elements as traditional tort law. Thus, ideas such as cause and harm can be expressed throughout statutory regimes and can be addressed in numerous ways that do not mimic common law articulations of these same ideas. Courts that fixate on one common law term and thereby import meaning into a statute risk ignoring congressional expressions related to the underlying concern expressed throughout a statutory regime.
IV. WHAT TORT LAW IS (AND IS NOT)
When the Supreme Court uses the tort label, it also overestimates the work that tort law can do in answering statutory questions. Labeling a statute as a tort does not provide a meaningful answer to most statutory interpretation questions. This Part describes how the definition of torts, its theory, and its doctrine do not provide meaningful assistance with statutory interpretation because they do not provide courts with a workably determinate set of options or direction on how to choose between conflicts within those options. Tort law is an area that coheres around few central concepts and does not contain a core guiding theoretical principle or principles. Importantly, this Part discusses why the idea of a general tort law is a fallacy. Even if one looks to specific tort doctrines or concepts, such as causation, these smaller units of tort law are relational and thus provide little help in answering statutory questions.
An example of the type of reasoning this Article contests is the kind found in the Staub case. In that case the Supreme Court declared: "[W]e start from the premise that when Congress creates a federal tort it adopts the background of general tort law." 198 The Court then cited the Restatement (Second) of Torts and cases that relied on common law proximate cause arguments to define proximate cause in the USERRA context. 199 In doing so, it ignored the contested definition of proximate cause, its varying application to different kinds of torts, and its evolution over time. 200 A. The Definition of "Torts" Tort law can be defined as being "about the wrongs that a private litigant must establish to entitle her to a court's assistance in obtaining a remedy and the remedies that will be made available to her." 201 Another common definition of a tort is a "civil wrong, other than breach of contract, for which the court will provide a remedy." 202 A less litigation-centric definition of torts is that the "law of torts concerns the obligations of persons living in a crowded society to respect the safety, property, and personality of their neighbors, both as an a priori matter and as a duty to compensate for wrongfully cased harm, ex post." 203 Many modern statutes could properly be classified as torts in these general senses. However, it is important to realize that none of these definitions are helpful in answering most, if any, statutory interpretation questions. As Professor Max Radin noted, it is of little value to label a tort as "something that is actionable but is neither a contract nor a quasicontract." 204 It is necessary to look beyond these general definitions to determine the central features of tort law.
The torts literature describes five universal and fairly noncontroversial aspects of tort law. First, tort law is unlike criminal law, in that the remedy does not include imprisonment and the state is not the actor solely responsible for prosecuting the action. Second, tort law is a means of social control that attempts to reduce undesirable conduct. In contrast with some other forms of social control, tort law accomplishes this goal by "marking out conduct, or the failure to attain a required standard of conduct, as wrongful." 205 This aspect is subject to the caveat that, at times, nonwrongful conduct is discouraged in tort regimes, such as harm-causing dangerous activities in strict liability or legal activities in nuisance cases. Third, absent contractual waiver, tort law allows a party access to some state-sanctioned system (often a court system) to both avert and seek compensation for tortious conduct. 206 Fourth, tort law typically involves an obligation of a liable defendant to compensate the plaintiff for harm. 207 Fifth, tort law often allows for the possible recovery of compensatory damages.
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Just like the general definitions of tort law, these unifying aspects of tort law are not helpful in answering most, if any, interpretation questions related to employment discrimination. These central aspects do not define the duties owed, the relationships that must exist between parties, or the defenses that may be used to escape liability. These concepts do not tell us which parties the law should favor or what interests are being protected. The general concept of tort law does not answer who is required to pay for the harms and under what mechanisms a person must be compensated.
B. Tort Theory
Labeling statutes as torts does not help ground the statute in a theoretical framework. This difficulty relates to three features of tort theory. First, tort law lacks a consistent unifying theory or even a manageable menu of theoretical considerations. Professor Jules Coleman explains the "law of torts is extremely complex and . . . resists simple analysis."
209 One commentator describes modern tort law as "schizophrenic, at cross-purposes."
210 Second, it is often unclear whether tort theory is meant to be descriptive or normative. 211 Third, much of the theoretical tort work considers certain types of harms, such as personal 206 . Id. at 77. 207. Ernest J. Weinrib, Understanding Tort Law, 23 VAL. U. L. REV. 485, 494 (1989) . 208. Levin, supra note 184, at 1; see also United States v. Burke, 504 U.S. 229, 235 (1992) ("Indeed, one of the hallmarks of traditional tort liability is the availability of a broad range of damages to compensate the plaintiff fairly for injuries caused by the violation of his legal rights." (quoting Carey v. Piphus, 435 U.S. 247, 257 (1978) ) (internal quotation marks omitted)). Perhaps most controversially, many tort theorists describe causation as central to tort law. Honoré, supra note 205, at 80; Weinrib, supra note 207, at 494. A general concept of causation is not helpful to resolving many statutory questions because it does not describe how close the causal connection needs to be and also does not describe when causation alone will be an insufficient basis for imposing liability.
209. Jules Coleman, Corrective Justice and Wrongful Gain, 11 J. LEGAL STUD. 421, 428 (1982).
210. Englard, supra note 192, at 29 (citation omitted) (internal quotation marks omitted). 211. Richard A. Posner, Wealth Maximization and Tort Law: A Philosophical Inquiry, in PHILOSOPHICAL FOUNDATIONS, supra note 186, at 99, 100 (noting the controversy of the idea that wealth maximization is a descriptively adequate way to describe tort law).
injury, and it is difficult to understand how this work would carry over into the discrimination context with a more complex harm doctrine.
Tort law does not have a central theoretical unifying theory, aim, principle, or foundation. Professor Michael L. Rustad explains that tort law is a "multi-paradigmatic field" that emphasizes a broad range of goals such as morality, corrective justice, social utility, and policy. 212 Some scholars argue that tort law should be grounded in corrective justice, while others argue that the dominant consideration should be economic efficiency. 213 Some identify distributive goals as a major facet of modern tort law. 214 Professor Ernest Weinrib describes instrumentalist approaches to tort law as "focusing on goals, such as compensation, deterrence, loss-spreading, cheapest cost avoidance, or wealth maximization" and whether tort law accomplishes them. 215 Many scholars concede that the theoretical aspects of tort law they prefer do not adequately resolve or describe all aspects of tort law. 216 Some scholars even celebrate the multiple aims and functions of tort law. 217 There is strong disagreement in tort scholarship about the goals and functions of tort law. 218 Likewise, there is strong disagreement about its proper scope. Some scholars posit that tort law allows courts to engage in social engineering while others believe torts should return to more limited functions. 219 Further, it often is difficult to parse the exact line between torts and other areas, such as criminal law and contracts. 220 Scholars who do agree on the correct theoretical framework for viewing tort law often disagree about how to define core concepts within the framework. 221 Consider a group of individuals who all agree that tort law should be driven by cost-benefit analysis. These individuals may still possess widely divergent opinions about who is the best party to be liable for conduct. Some may want the party best financially able to pay, while others may want the loss to fall on parties who can obtain insurance. Some cost-benefit advocates may want to maximize utility or promote efficiency.
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Even scholars that agree on the appropriate theoretical construct disagree on how much work the construct can do descriptively or normatively. 223 A tort theory that explains why liability exists may not explain who is responsible for compensating for the wrong and under what circumstances. It also is unlikely that such a theory would explain how the proof requirements for establishing violations should function. 224 The search for a unifying theme becomes more complex because it is often unclear whether theoretical arguments are "about the ideal system of tort law" or "interpretive accounts of the common law of torts." 225 Theoretical scholars also disagree on correct accounts of tort law's history and modern practice. 226 Further, much of the theoretical work in tort law addresses a certain class of harms, such as personal injury, or a particular type of tort, such as negligence. 227 And this theoretical work may be incomplete in its descriptive or normative force related to other types of injury. Even more broadly based theoretical work has difficulty contending with certain pockets of obligation. 228 When theoretical precepts are applied more broadly, they often describe more traditional forms of injury or harm.
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For statutes, it may be difficult to determine whether statutory definitions of harm or injury that do not comport with traditional tort conceptions of those concepts fit well within the theoretical paradigm.
Even if the broader field of torts is broken down to its component parts, such as negligence or intentional torts, there is little useful theoretical ground to mine for purposes of statutory interpretation. Since much of the theoretical work focuses on negligence law, the theoretical indeterminacy discussed above makes negligence theory problematic in the statutory context. However, even intentional tort law and strict liability suffer from the same problems.
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These problems exist even if one ignores practical issues, such as determining how tort theory is translated into workable legal doctrines. When courts espouse tort principles in specific cases, it is unclear how much of the doctrine is being driven by the specific case and how much is driven by tort theory. 231 Further, judges describing and developing tort law may be unaware of or even hostile to tort theory. In many instances, judges do not describe the basis for a legal standard.
C. The General Tort Law Fallacy
Some might argue that while looking to definitions or theory is not helpful, relying on tort doctrine provides solutions to statutory interpretation problems. At times, courts have claimed to invoke the general common law to resolve a problem. A major goal of this Article is to eradicate references to the "general common law" in statutory construction, because there is no general common law for most tort questions. limitation. It could have reasoned that discrimination is an intentional tort and that intentional torts do not typically rely on notions of proximate cause.
Gross and Nassar also suffer from the same flawed reasoning. Both cases held that tort law required a plaintiff to establish "but for" cause.
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Tort law provides a "but for" cause standard in some instances, but it also allows a plaintiff to establish causation using a "substantial factor" standard in instances where "but for" cause is problematic.
243 Tort law also allows the court to shift the burden of disproving causation to the defendants in certain instances. 244 These two characteristics of causation are basic ideas that are taught in first-year torts classes. Nonetheless, the Supreme Court failed to consider whether discrimination cases fit within the class of cases for which "but for" cause is inadequate and also failed to consider whether discrimination cases present scenarios in which shifting burdens to the defendant would be appropriate. The Court thus relied on a selected slice of tort law that is narrower than the common law. The Supreme Court made important choices about what version of tort law to rely on, but these choices are hidden within a purportedly textual analysis in which the Court misrepresents the uniformity of the common law.
V. THE STAKES OF THE TORT LABEL
The tort label dramatically distorts the way that courts make decisions relating to the discrimination statutes. This Article urges courts to engage in a more honest and intellectually compelling interpretation of the discrimination statutes, an interpretation that fully comprehends existing ambiguities within both discrimination and tort law. In undertaking this task, this Article gives proper deference to legal realists and critical race and feminist scholars who generally question the interpretive enterprise. As noted by others, "between the extremes of 'formalism' and radical skepticism, there is substantial room in which to operate." 245 This Part outlines the stakes if the courts continue on their current interpretive path.
A. Limited Reasoning
The tort label is dangerous because it allows courts to ignore the central problems of employment discrimination. would have reasoned that Title VII is a tort, that torts require either but-for or substantial-factor causation, and that no individual could prove that the company's policies (rather than societal discrimination) caused the harm. Even those that disagree with the disparate impact theory would agree that this reasoning is inadequate to the kind of problem posed in the Griggs case. 246 Many important employment discrimination questions remain unanswered. Unconscious discrimination theorists posit that discrimination is not always caused by conscious animus against a protected group. 247 Structural discrimination theorists propose that the locus of discrimination is not always a bad individual or a company policy but rather unthinking assumptions about how work is organized. 248 Structural discrimination often occurs from a mix of intentional, negligent, and unconscious motives and actions.
Courts have not yet fully considered structural discrimination and unconscious discrimination cases, but it easy to see how the tort label analysis could be used to reject these kinds of claims without any true discussion. Courts could analogize discrimination law to a fixed, narrow version of tort law with a "purely mechanistic depiction of causation," a failure to fully imagine how groups and entities can cause harm, and an inability to fully capture systemic risk. 249 If courts view discrimination statutes as torts, then they can easily use tort law to deny structural and unconscious discrimination claims. This interpretation would not require any dialogue about the purposes of employment discrimination law, how protected traits limit people within modern workplaces, or whether Congress meant to reach these types of claims.
Courts may be unwilling to recognize claims of structural and unconscious discrimination, but simply claiming that tort law requires such a result is inadequate. 250 This limited reasoning is not demanded by the discrimination statutes' language, structure, or purposes. Nor does congressional intent or Court precedent demand such limited analysis.
The tort label also unnecessarily limits the choices available under the statutes. It does this by prioritizing tort meanings over other available meanings. It then compounds this problem by oversimplifying tort law and describing it as more uniform and less contested than it actually is.
Take again the factual cause issue discussed throughout this Article. There are numerous plausible standards that courts could invoke to describe causation under the discrimination statutes' original operative language, including "but for" cause, substantial factor, or motivating factor. The courts could diminish the importance of the factual cause inquiry in cases where plaintiffs prove intent. The courts could shift various portions of the causation burden to different parties. Tort label analysis reduced all of these options to one without explaining why. The Supreme Court's claim that discrimination is a tort, and that tort law has a uniform, narrow view of causation, hides these choices.
B. Consistently Poor Analysis
One key problem with applying the tort label to employment discrimination statutes is that the courts and EEOC seem ill equipped to apply it well. As discussed throughout this Article, the Supreme Court has relied on certain assumptions that are simply untrue, such as the idea that a general common law exists. 251 They have incorrectly represented the common law as monolithic across different types of torts and failed to understand the potential breadth within each tort doctrine. They have failed to recognize the relational nature of words within tort doctrines. They have ignored that employment discrimination statutes modify key aspects of atwill employment, that they do not use unique tort terms of art, and that they are not structured like torts. The courts have also failed to understand that only weak arguments support the automatic reach to tort law and that stronger textual and purpose-based arguments countenance greatly reducing tort law's role.
The tort label, when combined with a textual approach to interpretation, also ignores a fundamental difference between tort elements and statutory regimes. Modern statutes often provide complex, interrelated provisions to calibrate when liability should attach and to further the regime's underlying goals.
252 Importing the common law without considering the entire statutory regime risks upsetting congressional judgments about these issues.
If future analysis just avoided these critical mistakes, it would be significantly less flawed than the current approach. It is unclear whether the poor analysis is due to a failure to understand tort law or whether it is an intentional attempt to hide policymaking. Whatever the source, it is concerning whenever a particular reasoning device routinely leads to results that do not make sense when subjected to scrutiny.
These mistakes are not confined to the Supreme Court. In 2012, the EEOC issued regulations interpreting the meaning of the reasonable factor other than age (RFOA) provision under the ADEA. 253 The EEOC considered how the RFOA provision operates in disparate impact cases. 254 As discussed above, disparate impact cases do not share a common heritage with tort law. The first step of a disparate impact claim requires the plaintiff to establish that a specific employment practice created a disproportionate impact because of a protected trait.
255 This is a standard that has no corollary in common law causation or intent.
The second step in an ADEA disparate impact case is for the employer to establish that the disparate impact was due to a RFOA. 256 The courts have not fully explained what RFOA means, but the case law to date suggests the employer's required proof would be minimal. 257 In an admirable effort to give the RFOA standard more meaning, the EEOC issued 29 C.F.R. § 1625.7(e). In issuing the regulation, the EEOC indicated that it relied on § § 292 and 298 of the Restatement (Second) of Torts. 258 Any critique of the EEOC's efforts should begin with a complimentary nod toward the political reasoning that undergirds its efforts. The EEOC is using the tort label to make its more pro-plaintiff definition of this doctrine palatable by tying it to a conservative source of law-the common law. While understanding that this move is politically savvy, it is important to consider whether the general move to tort law is a good one for the employment discrimination statutes generally. This is especially true because of the possibility that introducing tort law in one area will lead to further convergence of tort and employment discrimination law in other ways.
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There are several problematic aspects of the EEOC's reasoning. Both § § 292 and 298 of the Restatement govern negligence claims. 260 The EEOC thus tries to graft a partial negligence analysis as the second step in a disparate impact analysis that is not based on tort law generally or negligence law specifically.
Section 292 of the Restatement governs the factors to be considered in determining the utility of an actor's conduct. 261 Yet the EEOC did not resolve whether its regulation imported ideas such as the Hand formula and economic efficiency into the ADEA. Importantly, ideas about the utility of an actor's conduct are especially value laden and thus courts will have great leeway in judging this utility. Applying a subsection based on utility concerns is especially problematic in the discrimination context because it suggests that the underlying goals of the discrimination statutes might be subject to some form of cost-benefit analysis.
Also interesting is the EEOC's choice to insert portions of the negligence analysis into an RFOA inquiry that otherwise does not look like negligence analysis. For example, the new regulation requires courts to consider whether "the factor is related to the employer's stated business purpose."
262 There is very little discussion regarding how select portions of the negligence standard are supposed to intersect with the ADEA-specific portions of the regulation. The EEOC picks and chooses pieces of the Restatement's negligence analysis but does not explain whether the remaining sections should be used in RFOA decisions or in interpreting the ADEA more broadly.
In disparate impact cases, the defendant is the one raising RFOA. The burdens of production and persuasion mimic those of affirmative defenses. Yet the EEOC relies on negligence analysis to interpret RFOA, while also claiming that it is not adopting negligence concepts that are often raised and proved by defendants such as contributory negligence and assumption of risk. 263 While the EEOC does note that it is not adopting the tort law wholesale, it does not answer the difficult questions related to its use of tort law. 264 Was it necessary to use tort law? What work does tort law actually perform? Why did it choose tort law? Why did it rely on standards for negligence that largely apply in a physical harm context? Can courts use other principles in the surrounding sections of the Restatement to define RFOA? Why did the agency use the Restatement (Second) of Torts, rather than the Restatement (Third) of Torts? Is the ADEA generally amenable to tort analysis? Like much tort analysis in discrimination cases, the reader is left without a clear understanding of whether an independent tort principle commands a certain outcome or whether tort law could justify almost any regulation the EEOC wanted to craft.
When courts use the tort label, they often engage in similarly unsatisfying reasoning. For example, in Staub, the Supreme Court indicated that the use of causal factor language in a statute incorporates "the traditional tort-law concept of proximate cause." 265 This statement suggests that there is a fixed and constant theoretical and factual application of proximate cause. This statement ignores the fact that proximate cause is a notoriously complex concept with contested goals. 266 Staub never explains why USERRA is a tort or how much tort doctrine can be used to interpret its provisions. Courts often apply the tort label in this cursory way.
There is strong disagreement regarding the appropriate role of the courts in making statutory inquiries, such as whether the courts should consider only Congress's expectations as actually expressed in statutory language, whether they should ascertain intent from other sources, or whether courts have broader powers to engage in common law decisionmaking or decision-making that relies on the broader purposes of the underlying statutory regimes. 267 At a minimum, though, it is appropriate to demand that courts use reasoning devices that meet some basic level of legal reasoning. Given the number of analytical missteps in the way courts apply tort law to discrimination law, it is debatable whether the use of the tort label meets minimal standards for judicial reasoning.
C. The Fuzzy Nature of the Tort Label
The tort label also is highly susceptible to manipulation, especially given the way that courts currently use it. 268 Strangely, the tort label both closes avenues of potential argument and at the same time often provides the courts with an empty vessel they can later fill with their own non-tort meaning. The tort label gives the appearance that courts are tying statutory interpretation to traditional sources of law, but the courts often misstate the traditional sources of law or radically alter them without explanation. As discussed throughout this Article, courts use the tort label to foreclose the possibility of statutory ambiguity. For example, the words "because of" mean tort causation and tort causation requires the plaintiff to establish "but for" cause. This reasoning makes several debatable assumptions. The words "because of" are not common law terms of art and, given the structure of the discrimination statutes and decades of precedent, it is unlikely that the common law is the only source of meaning for these words. Further, there are several iterations of common law causation. Statutory ambiguity might countenance the use of nontextual sources of meaning and would also allow for administrative agencies to play a greater role in shaping the law. The tort label hides these statutory ambiguities and forecloses textually plausible interpretations of the discrimination statutes.
In many cases, there is no plausible claim that the common law demands a particular choice because the common law itself is not uniform. The difficulty of using common law words is complicated because the same words often have different meanings in different pockets of obligation, in response to different factual situations, and even over time. Whenever the underlying common law doctrine has contested meanings or goals, the courts often provide little analysis about why they chose certain meanings or goals over others.
At times, the courts choose not to resolve underlying ambiguities of the common law tort concepts they adopt. In Staub, for example, the Court described proximate cause as being concerned with whether there is a "direct relation between the injury asserted and the injurious conduct alleged," with whether the cause is "too remote, purely contingent, or indirect," and with whether the cause was of "independent origin that was not foreseeable."
269 Thus, the Court cited multiple proximate cause rationales that might lead to different results in different factual contexts. 270 When courts fail to resolve the underlying disarray within a common law concept, they risk importing an empty vessel into a statutory regime. Thus, a particular term has no fixed definition, but can take employers would be automatically liable for all cognizable sexual harassment that occurs in the workplace. This move substantially narrowed the potential options that the court would consider in thinking about agency.
Common law tort and agency principles entered Title VII with very little discussion about why they should be imported. Noticeably, the Court did not seriously grapple with whether Title VII, either descriptively or normatively, was created against a backdrop of the common law. Neither of the opinions engaged in a searching analysis of the text, intent, or purpose of Title VII with regard to whether the statutes imported common law agency principles. Nor did the Court explore what the use of the common law in the statutory regime says about the appropriate link between the common law and statutes.
After using the label of common law agency, the Court then created an agency analysis for Title VII that does not mimic the common law of agency. The Supreme Court held that employers will be automatically liable if they take a tangible employment action against employees. 277 In cases where a supervisor engages in harassment that does not result in a tangible employment action, the employer can prevail if it proves a twopart affirmative defense. 278 The Court created this test by using the general idea of agency, the principle of avoidable consequences from tort law, and by creating a new goal for Title VII: that it was designed not only to remedy discrimination, but to prevent it from happening in the first place.
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The Court thus used the common law label to justify creating an analysis that is completely unlike the common law. 280 employer when the employee is aided by the agency relationship. 282 In Faragher, by contrast, the Court noted that liability might be imputed because the supervisor is aided by the employer, 283 but also noted that liability might be appropriate because the supervisor is acting as a proxy for the company 284 or because the supervisor is acting within the scope of his authority. 285 Even stranger, Faragher then appears to not rely on any of these rationales and instead conducts "an [i]nquiry into the reasons that would support a conclusion that harassing behavior ought to be held within the scope of a supervisor's employment." 286 Not only did the Supreme Court fail to resolve the proper theoretical basis for importing tort and agency principles, it could not even agree on the proper source from which to derive those principles. For example, Ellerth relied heavily on the Restatement, which it believed enunciated the "general common law of agency, rather than on the law of any particular State." 287 However, Faragher explicitly rejected "a mechanical application of indefinite and malleable factors set forth in the Restatement." 288 After all of these retreats from the common law standard, it is fair to say that the Supreme Court did not import common law agency into Title VII, but rather used vague and amorphous ideas centered on a theme of agency to create a new analysis for Title VII. This leads to the question of why the Supreme Court felt the need to start with the common law at all.
Reaching to common law helps to hide the level of policymaking in which the Court is engaging. It gives the impression that the courts are engaging in a traditional analysis. Notice that this Article is not arguing that courts should never engage in interpretation that results in policymaking. However, it questions whether we can ever fully understand the extent of what the courts are doing if they continue to claim reliance on what appears to be a traditional analysis. A more honest opinion would have declared that Congress failed to define the term "agent" under the statute, that there are many competing definitions of employer liability for the acts of agents from a wide variety of sources (including the common law), that the statutory language provides little basis for differentiating between these standards, and then described how the Court navigated through these options. Instead, the Court ended up with an unsatisfying analysis because it tried to cram Title VII into a common law box.
D. The Priority Problem
Another fundamental problem with the tort label is the way it prioritizes the common law over other potential sources of statutory meaning and dramatically limits administrative deference.
When courts define employment discrimination as torts, they conceive tort law as deriving from the common law, not other statutes. Thus, while the Supreme Court labels discrimination statutes as statutory torts, these statutory torts do not serve as a source of meaning for interpretive questions. Rather, when the Court refers to tort law, it means the common law. When courts search for tort law, they refer to various Restatements or to state common law, but usually do not include federal statutory law within the definition of federal common law. 289 Even when courts cite prior statutory cases, these cases often relied heavily on common law iterations of the underlying doctrines.
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This is an impoverished view of tort law. If discrimination and other statutes are torts, then courts should be able to draw tort meaning from them, as well as from other statutes that courts have labeled as torts. Through statutes, Congress has radically changed notions of causation. Take for example the disparate impact inquiry under the discrimination statutes. 291 Another example is the causation standard adopted in the Federal Employers' Liability Act cases, in which the courts have rejected application of traditional factual cause. 292 Statutes, including portions of Title VII that were interpreted prior to the tort label, express different notions of causation, intent and harm than those found in the common law. One of the few good reasons for applying the tort label to discrimination law would be that early thinking about causation, intent, and harm under Title VII could be extended into other areas.
When the courts look only to the common law to answer statutory questions, they ignore other potential sources of meaning. Prioritizing the common law is puzzling because there is ample evidence that the discrimination statutes rely on concepts from the National Labor Relations Act, the Fair Labor Standards Act, and state employment discrimination statutes.
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The Supreme Court tort label analysis also decreases the role of the EEOC to interpret statutory ambiguity. According to the Supreme Court, certain words in the discrimination statutes clearly require certain tort meanings. In making this claim, the Court is refusing to recognize any potential ambiguity in the statutory language. Denying ambiguity is important because it means that the Court will not be required to examine whether the EEOC's views on a particular issue are entitled to deference.
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CONCLUSION
The tort label leads to reasoning that is superficial and not transparent about its motivations and goals. Courts do not engage in nuanced discussions about the kind of reasoning they are using or the values they are prioritizing in reaching the result. Importantly, the tort label gives the appearance that the courts are engaging in a form of traditional analysis that is noncontroversial.
This Article argues that multiple claims courts make about the employment discrimination statutes related to the tort label are so baseless that they do not even reach a minimal level of legitimate reasoning. Claims that a general common law exists, that core substantive words derive solely or even primarily from pure common law, or that the common law is and should be the starting point for statutory analysis are not supportable.
In rejecting the automatic prioritizing of tort law, this Article challenges courts to reconcile competing sources of meaning in employment discrimination law and discuss why the court is choosing one option over others. While this method may appear to be more difficult than current tort reasoning, it is only so because the tort label suppresses many important discussions. Hopefully, jettisoning the tort label will lead to statutory analysis that is more rigorous and honestly performed. 
